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- . Dear Mr. Markle: ' K

This biological opinion responds to the Federal Highway ..
Administration’s (FHWA) request for formal consultation with the
Fish and Wildlife Service (Service) pursuant to section 7(a) of

the Endangered Species Act of 1973, as amended (Act). Your
request, dated July 20, 1994, was received by us on July 22, I
1994. At issue are the effects that the proposed highway -
maintenance and repair activities to be.undertaken by the -
California Department of Transportation (Caltrans, as FHWA’S

agent) in Riverside and San Bernardino counties, Califormia, may

have on the desert tortoise (Gopherus agassizii), a federally
listed threatened species.

Ocher federally listed species may be present within the areas
‘covered by this bioclogical opinion. However, maintenance actions
€2at may affect other listed species would fall beyond the scope

cZ this biclogical opihion and weouid require incdependent
consu.itacion with the appropriate Service fisld office.
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This blological orpinicn was prepared using information
accompanying your July 20, 1954, reguest Zor consultacion,
;:éc:mal consultatior between Service ané Caltrans staii, anc
“nIcrmatlion contained in our files.
2ic:ocical OQOuinior
-2 s the opinion 2% tha Sarvice tha= rhe croocsse<d actisns ars
SCC -~ixaly ©o jeopardize the continued axiszemca of the Cesert

- ~ST-C.s2. Portions cf the hichwavs on which zha oroposed accion
Would cross land des:ignated as critical hasitac for the deserc
torioiss.  B2caus:s th: roads and adjacanc laads chatc would be
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the conscituent
ed under this
cruction or

affecred by this action lack mcst, if not all, o§
elemencs of critical habitat, the acticns authoriz
biological opinicxn are not likaly to result in des
adverse modificazion of critical habitat

Descripotion of the Provosed Action

The proposed action would invclve a variety of routine
maintenance and repair activiciss, incluéing limited scale road
widening, in Riverside and San Bernardinc counties, Califormia.
Routes maintained by the State within these counties are the
responsibility of Caltrans’ District 8. The proposed activities
would occur on or adjacent to District 8's portions of _
Interstates (I) 10, 15, and 40, as well as state routes (SR) 18,
ss, 62, 95, 127, 138, 247, and 395. (Those portions of SR 62
south of Yvcca Valley and I-10 in the Coachella Valley (west of
Thermal Canyon) are excluded from this consultation)  All
maintenance and repair actions covered by this biological opinion
would occur within 100 feet of the paved road surface and would
not exceed one acre of disturbance per action (Steve Hansen pers.
comm 199%94). .

Contractors for maintenance and repair projects may require
sources of sand and gravel for their activities, and batch plants
for preparation of surfacing materials. Caltrans did not include
the location of the materials sources or batch plants in the
project description. However, the only means of obtaining these
materials within the project area would be through existing
stockpiles or commercial sources and Caltrans does not believe
that additional affects to desert tortoise or their habitat would
occur from this portion of the action (Steve Hansen pers. comm. '
1554) .

icies proposed by

The routine maintenance and rad i<
z project categories.

Caltrans are grouped intc the

TYPE 1: HIGHWAY REEABILITATION, AND DRAINAGE AND SAFETY

STANDARDTIZATION.
Highway rehabilization would consist of g¢griading the exiscing
road pavement and overlaying the preparad surizce with new
asghalzic-concraze (AC). Acticns included under stcandardizaticon
of safetv ecuipment would be grading of shoulders and road
embankments, placement of shoulder backing, striping, anc
instituting ctrafiic control procedures. Widening of existing,
sub-standard, shoulders to the standard cten-foot width and

Y forn

aciusctmenat or replacement of the cuarcdralls arce included in this
cazegcry Drainaze standardization wouli consist of grading ci
2xiszing roacsida channels, installazicn oI naw roadside chann2ls
oy érzinage devicss, and axtansicn of culvsrts £-eas Lcr
aguipmant and matsrial stcrage and speiis 2ispcsal may DR
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required for Type I and other accivicies; for the purposes of
this consultation, they are considered to be Type 1 actlvitles.

TYPE 2: CHECK DAM, CATCH BASIN, STILLING BASIN, OR DRAZ

IMPROVEMENT CONSTRUCTION.

- o

NAGE

These projects consist of construction of new erosion control
devices adjacent to existing culverts or bridges, or repair of
existing facilities. Check dams and stilling basins generally
require excavation of soil within the wash or channel and its

bank and placement of concrete or rock slope protection
Sediment catch basins would require excavation of areas
inlet side of culverts or ditches, and the construction
to direct the flow of water.

.on the
of dikes

- ~TYPE. 3: WIDENING OF TWO-LANT HIGHWAYS -FOR-TURN PCCKETS, = -

ACCELERATION/DECELERATION LANES, PASSING LANES,

TWO-WAY

LEFT-TURN LANES, INTERSECTION WIDENING, AND CURVE

REALIGNMENT.

Turn pockets and acceleration/deceleration lanes generally

require widening of both sides of the existing roadway and
shoulder for up to 0.25 mile from an intersection. Passing lanes
usually consist of widening of the roadway by one lane for a
distance of up to one mile. Two-way left-turn lanes typically
require widening both sides of the roadway by a half-lane width
and restriping for the length of the project. Curve realignment
usually requires moving the roadway or excavation of the roadway

and adjacent shoulders.

FHEWA's and Caltrans’ raguest for consultation contairs the
following mitigation measurses intended to reduce the effects of

maintenance and repair projects on the desert tortoise.

Measures

four through nine are excerpted from the "Hands Off Pardner”
information packet accompanying the request for consultation.

Measures Applicable to All Maintenance and Repaixr Actions:
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imporzance of the desert ~cr-cise to the environmenct, the
protections afforded to the deserc tortoise by the Act, and
the correct protocol to follew should a desert tcrioise be
encourntcered.

The resident engineer (RE) or the RE'S designee shall be
responsible for implementing these mitigation measures and
shall be the point of contact for this project.

A litter control program shall be instituted on maintenance
and repair actions. The program includes the direction to
all workers to eliminate food scraps, Paper wWIappers, food
containers, cans, bottles, and other trash from the project
area and to maintain covered trash containers that are
regularly removed from the project area.

All pre-construction activities within identified desert
tortoise habitat shall occur in the presence of a Service or
California Department of Fish and Game (CDFG) approved
biologist. The biologist must accompany any CIew or person
involved in that activity and shall have the authority to -
direct movements of equipment and personnel to avoid harm to
a desert tortoise or its burrow.

All.hgzards to desert tortoises that may be created by this
activity, such as, but not limited to, auger holes, shall be
eliminated or back-filled before the work crew leaves the
site.

No material drops, equipment storage, construction shacks,

or other facilities, .shall be placed within desert tortoise
habitat areas without clearance from the approved biologist.

All comstruction activity shzll be confined within the
project area. At no time shall equipment or personnel be
allowed outside this area. This measure includes, but is
not limited to, temporary haul roads or access roads unless
otherwises approved by the Service, CDFG, or other carties
such as the Bureau of Lané Management or the U.S. Forest
Servize. All activities within the comstruction zone shall
be concducted in such a mannez as to prevent or eliminate any
harm cr disturbance to deser:z tortoise hazitat adiacent to
the ¢rojecs or outside the shoulder areas.

If anv desert tortoises are:

a) sizhnzad in che project arza, they mus: be immeciately
rapcrza2< tc the RE :

b} Jj2cperiizad by any fcrm ol consTruciisnh accivizv, that
aczivizv shall cease urnzil zh2 apgroved ~.ologisz is able to
mova 1h2 d2sart tertoiss o salacy.

cl 2xzavatad during constru -ion, work must stor in che
imme<:iazzz area and the I nctiiled
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d) irjured durinc the course of constructicn, the RE must be
notified and the approved biologist shall transport the
animal to a gqualiified veterinarian.

e) killed during the course of construction, they must be
lefr in place it is and the RE must be notified. The
approved biologist will document and remove the carcass.

Additional Measure Applicable to Type 2 & 3 Maintenance and
Repair Actioas:

9. Project areas should be checked for desert tortoises and
their burrows before to construction following Service
protocol or clearance surveys. If burrows are found, they
must be examined by an authorized biologist to determine if
desert tortoises are present. Any desert tortoise present

- 7. must be moved before disturbance of the burrow. IZ deasert
tortoise burrows are damaged or removed by the project, they
must be replaced.

Additional Measure Applicable to Type 1 &-3 Maintenance and
Repair Actions: '

10. All grindings and asphaltic-concrete waste shall be stored
within previously disturbed areas and a minimum of 150 feet
from any culvert, wash, or stream crossing.

The State listed Mohave ground squirrel also inhabits portions of -
the proposed project area. Caltrans and the CDFG have entered
into a memorandum of agreement regarding compensation for the
impacts of the proposed widening on the Mohave ground squirrel
and the desert tortoise. The agreement reguires Caltrans to
acquire private lands supporting Mohave cround squirrels and.
desert tortoises and transfer management of the lands to the
CDFG. The exact amount of land to be acguired and transferred
_would be determined through use of the CDFG cumulative human -
impact analysis for Mohave ground squirrel habitat. Caltrans-
would alsc grovide the CDFG with! funds to enhance and manage each
acre of zacguired land. The agreement allows Caltrans to acguire
consarvatlon easements fcr the benefit cf the listed specles cn
lands manmaced by the Bureau of Laznd Management as an alternative
approach tc znd acquisition.

&
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Proiect on the Listec Soaciss
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Species Account

Cn Aucus: 4, 158%, the Service published an emergency rule
listing tihz Mcjave population of the desar: Iadricise a&s
endancgera2. In its Zinal rula, dated April I, 1232, ths Servica
cdetarminzl ths Mclave gepulation of the d2s2ri Icrizise TZ be
threateanaZ. Tha Szrvice designazed critical hazizat for the
deserc zcrizisa in porticns of Califernia, N2vaZa, Arizona, and
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Utah in a final rule, publishsi Fezruary §, .9:4. Followxig the
recommendations of the deser: corzoise recovary if the final
~ule designating critical haZizac es-ablishac sIXx

am,
Recovery Units
over the raange of the Mojavs sopulation of the dasert tortolse.
Within Recovery Units, the Service defined at least one Critical
Zabitat Unic patterned afcer the Desert Wildlife Management Area
concept recommended by the racovery team. A fina} recovery plan
for the desert tortoise was puslished by the Service in June,
15%94.

The desert tortoise is a large, herpivorous reptile found in
portions of the California, Arizona, Nevada, anc Utah'dese;ts.

It also occurs in Sonora and ginaloa, Mexico. 1In California, the
desert tortoise occurs primerily within the creosote, shadscale,
and Joshua tree series of Mojave desertscrub, and the lower
 Colorado River Valley subdivision of Sonoran desertscrub. S
Optimal habitat has.been characterized as creosote busi scrub in
which precipitation ranges from two to eight inches, diversity of
perennial plants is relatively high, and production of ephemerals
is high (Luckenbach 1982, Turmer and Brown 1982, Turner 1982, and
Schamberger and Turner 1986). Soils must be friable enough for .
digging of burrows, but fimm enough so that burzows do not
collapse. In Califormia, desert tortoises are typically
associated with gravelly flats or sandy soils with some clay, but
are occasionally found in windblown sand or in rocky terrain
(Luckenbach 1982). Live desert tortoises have been found in the
California desert from below sea level to an elevation of 7300
feet, but the most favorable habitat occurs at elevations of

about 1000 to 3000 feet (Luckenbach 1982, Schamberger and Turner
1986) .

Desert =orctoises are most active in California ¢uring the spring
and early summer when annual plants are most common. Additional
activity cccurs during warmer fzll months and occasionally aftex
summer rain sctorms. Desert tcrtoises spend th remainder of the
year in burrows, escaping the-extreme conditions of the desert.

Turther information on the range, biology, and ecology of the

Gesert -orcoise can be found in Zurge (12878), Zurge ané Rradley
(1975), Eovik and Eardenbrook (1285}, Luckenzach (1582),
Weinstcain et al. (1987), and T.S. Fish and WildliZe Sarvice
(1954) . :

Given =he large gesgraphic arsa throughouc =iz che subject
action would occur and the uncsrzainty regariing che timing and
locacion cf future maincenaacs actions, Calirans did not provide
site-sseciiic survevs for dassrt TOILOISES in the request Zor
consul-zzizn. Much of the nz:iive habizat agdiasant O the
highwavs cn which maintanancs ac-iviziss ars Troposecs is occugiad
by dassrz Icorioisas.  Howevar Z2nsizias ci Saszvs corzolisas a2
genarally Lowary in the vicinlity oI nighways Szzzos52 22533
Cortcisss atzampring ©o CrIss nsivily us2d TIals ars SuTjECctT €S
morzalizy and collaccion (Nizhclsscn 1973, Lafuz 189500
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A facrtor contributing tc the low density cI cesert torzolises in
the vicinity of some routes (SRs S8, 395, anc portions oI I-15
anc I-40) a-e the past and continuing effects associatec with
utility corridors that parzllel these routs2s. These effects
include continued habitat discurbance associated with maintenance
and repair activities on the utilities within the corridor and
the availability of these corridors for human access (e.g., cff-
hichway vehicle use). Degraced habitat adjacent to SR 62 between
the towns of Yucca Valley ané Twentynine Palms is partly a result
of off-highway vehicle activity and roadside development.

The cumulative effects of habitat degradation, collection,
vandalism, and vehicle-strikes have probably resulted in the
extirpation of desert tortoise from some areas of their historic
range. Such extirpations have probably occurred for the portions
.af-SRs 2, 1872nd 138 west of I-15; and SP. 18 and 247 in the. ..
Victor Valley. .

Analysis of Impacts

Individual desert tortoises within the project area may be g
subject to injury or death as a result crushing by maintenance.
vehicles or equipment in the project area or by straying of
vehicles or equipment into desert tortoise habitat outside of the
project area. Desert tortoises could become trapped in steep-
sided excavations left as a result of work activity. Individual
desert tortoises could be taken by predators, such as common
ravens (Corvus corax) and coyotes (Canis latrans) that can be
attracted to the site by human activities. Uninformed workers
could also collect or vandalize desert tortoises that they may
encounter when in the project area. Noise generated at the
maintenance or construction sites could damage the ears of desert
tortoises or it mzy cause them to leave the area. Desert
tortoises that are moved as a result of the proposed activities
~could be at risk if their burrows were destroyed by croject
activities or if they void their bladders while being handled and

are_sgbsgquently unable to ex-ract sufficient moisture from focd
cr drinking sources. :

Most of the habitat that would be lost during the limited road
widening covered under this biclogical opinicn has likely been
degraded to some cagres by human activities. =Howevars, wicdening
of z highway would bring less disturbed arsas intc Ihe croximity
cf the hichway and thus expose cesert tortcises to impacts
similar to those that nave degraded its existlac beriers.

®n numereus eccasiens prior tc this consulzation, Czltrans has
ragusszad szhnical assistance Irom the Sexvics tco halp Calirans
raduce or 2l:iminaze the likal:ihsod Zcr taks <l Z=2s5erT ccrocisas
CUYLng roUILne malntenancs acIisns The miTizzticn maszsuras
Calz-rans croceses to imglamen: during the suljscC acticn-are
Bas22 upcn this pasc tachnical assiszance Ircm The S2rDvice Tz
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dace, these mitigation measurss have preventad project-related
take on Caltrans’ maintenance actions.

The Service believes the elfects described above are not }ikely
to jeopardize the continued existence of the desert tortoise. We
base this conclusion on the following facts:

1. The project description includes mitigation measures that
will reduce the take of individual deseIt LOITOLSES and
minimize further degradation of their habitat. Following
implementation of similar mitigation measures, past
maintenance actions proceeded without take of desert
tortoises.

2. The areas likely to be affected by the proposed maintenance
- - . -actions ares already disturbed by past construction andvf
maintenance work and other human activitles.

[

3. The proposed action does not increase fragmentation of
desert tortoise populations.

Cumulative Effects

Cumulative effects are those impacts of future State and private
actions affecting endangered and threatened species that are
reasonably certain to occur in the action area. Future Federal
actions will be subject to the comsultation requirements
established in section 7 of the Endangered Species Act, and
therefore are not considered cumulative to the proposed action.
Most of the actions that are reasonably expected to occur within
the vicinity of the highways on which maintenance activities will
occur will be subject to section 7 consultations because much of
the adjacent lands are public property administered by the
Federzl government.

The Sexrvice has contacted the counties of San Bernardino, Kern,
Riverside, Inyo, and Los Angeles (and the incorporated areas
within the desert) regarding the listing of the desert tortoise

and its implications for city- and county-permitted activities.
Many cities within the range of the desert tertoise in San
Bernariino, Lcs Angsles, and Kern counties have expressed
imzersst in cbtaining a section 10 (a) (1) (B) incidental take
cermiz “rom the Service. Regional planning efforts, such as the
West Mciave Coordinated Management Plan, could serve as mocel
habica: conserxvation piLans £3r local governmenls. Cumulative
impazzts of future State and privace projeczs will be adcéressed in
ragicnzal plans, such as this, and in the seczion 1Z(a) (1) (3)
incidanzal taxe permi:t srocsss.
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Section 9 of the Endangered Species Act prohibits the take of
listed species without special exemption. Taking 1s defined as
harassing, harming, pursuing, hunting, shooting, wouncing,
killing, trapping, capturing, collecting, or attemptlng to engage
in any such conduc:t. Harm is further defined to include ’
significant habitat modification or degradation that results in
death or injury to listed species by significantly impairing
essential behavioral patterms, iacluding breeding, feeding, or
sheltering. Under the terms of section 7(b)(4) and 7(0) (2) of
the Act, taking that is incidental to and not intended as part_of
the agency action is not considered to be prohibited taklng uncer
the Act provided that such taking is in compliance with this
incidental take statement. The measures described below as
reasonable and prudent measures and terms and conditions to
reduce take are non-discretionary, and must be undertaken by the
agency or made.a bindirg condition of any grant or permit, AT
appropriate. .

The Service anticipates the following forms of take:

1. Two (2) desert tortoises per year in the form of direct

mortality or injury resulting from maintenance or
construction activities.

2.  Twenty (20) desert tortoises per, year in the form of
harassment through moving desert tortoises from harm’s way
during highway maintenance activities.

This biclogical opinion does not authorize any form of take.that
is not incidental to Caltrans’ maintenance and repair work in

Riverside and San Bermardino counties coversd by this biclogical
opinion.

If the incidental take authorized by this biological opinion is
met, the FEWA or Caltrans (as the agent for the FHWA) shall
immediately notify the Service in writing. If the incidental
take authorized by this biological opinion is exceeded, the FHWA
or Caltrans (as the agent for the FHWA) szall immediately notify
the mainctenance crews to cease activities resulting in take and
shall reinitiate formal consultation with the Service.

Reasonable and Prudent Measures

The Service believes that the fcllowing reascnadle and prudent

measures ars necessarv and apprcpriate to minimize incidencal

take. : T

1. Wecrksr educaticn grocrams and well-cdalinal czerazicnal
orccesuras shall be implamented, with In2 cooperailon ci on-
siz= gualliiizd bizlogists, 2 avoild ths tzxs of ZJas=rt
toricises and minimizs loss of their hatizat during
maintenance and construclion acIiivisiss.
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2. Take of deser: tcrtoises, through injury or death due to the
straying of construction and malntenance equipment beyond
project areas shall be reduced through estcablishment of
clearly defined work areas.

3.. Take of desert tortoises, through injury or death, found
within the proposed project area shall be reduced th;ough
the removal of these animals to undisturbed areas adjacent
to the maintenance or construction sites.

4. Attraction of common ravens and other potential desert
tortoise predators to project areas shall be reduced to the
maximum extent possible.

Terms and Conditions

To be exempt from the prohibitions of section 9 of the Act, the
FHWA or Caltrans (as the agent for the FHWA) is respon§1ble for
compliance with the following terms and conditions, which
implement the reasonable and prudent measures described above.
With the exception of terms and conditions i, 3J, 1, n, and o, the
following terms and conditions are based on the mitigation
measures proposed by FHWA and Caltrans in their request for

formal consultation. Several of the proposed measures are
modified herein.

Terms and Conditions Applicable to All Maintenance and Repair
Actions

The following terms and conditions are established to implement
reasonable and prucdent measurs 1:

a. All vegetated areas within the range of the desert tortoise
that may be affected by maintenance or maintenance-related
activities shall be checked for the presence of desert

tortoises by the authorized biologist immediately before
such activities.

. Wnile in the range of the desert tortoise, beicre meoving a
parked vehicle, workers shall inspect beneath the vehicle
beZcre moving I7 & deser: tortoise is prasent, the
wcrker shal fullv move the vehicle only when necessary
ans when th rt tortoiss would not be injured by moving
trhe venicl ernatively, the worker shall wait for the
desert to e to move from under the venicle or contact

biologisz tc remove the desert tortolse.
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[y

as Ac=, anc tae

implications cf the Endangerec Specl
¢ conditicas provided

importance c¢I Zcllowing all terms &

in the biolzcical opinion. Emplovess shall be notified
that they ars not authorized o ~andle or otherwise move
desert tortcises encountered on the project site. An
education program that has bean previously approved by the
Service may be used to sacisfy this term and condition,
provided prcject-specific mitigacion measures are fully

discussec.

The FHWA or Caltrans shall designate a field contact
representative (FCR) who shall be responsible for
overseeing compliance with the terms and conditions and for
coordination with the Service and Department. The FCR
shall have the authority to halt all maintenance or
construction activities that are in violation of the terms

~and conditicns. The. FCR shall have a coby of all cezis and

conditions when work is being conducted on the site. The
FCR may be the resident engineer, an authorized biologist
(see below), or other appropriate perscn.

only biologists authorized by the Service shall hancle
desert tortoises. The FHWA or Caltrans shall submit the
name (s) of the proposed authorized bioclogist(s) to the
Service for review and approval before beginning on-site
activities. The authorized bioclogist(s) shall have the
authority to halt all activity that may pose a threat to
desert tortoises and to direct the movements of equipment
and personnel tc avoid harm to desert tortoises. When
handling desert tortoises, the authorized biologist(s)

'shall follow the guidelines in Appendix A "Desert crtoise

Handling ané Overwintering Prccecdures.”

Open trencnes r holes, or other excavations that may
act as pit-ZIa traps shall be inspected by an authcrized
biologist a minimum of three times per day and just before
back-filling. Any desert tortcises found shall be safely
=3

remcvad and rzlccated out cf hamm’s way. For open
trenches, earihen escape Iamps shzll z2 maintained at
intervals of no creater than €.23 mile. Other excavations
that remain cpen overnight shall k2 ccvered to prevent them
from becoming ¢iz-£all craps.

Excent as nazessary for projec:t rs=lated acctivitiss, cross-
courtry travel bv vehicles shall z2 grohibited

No Zirearms cr pets shall be allow

Firezrms czrriad by auchorizazs s

perscnnal ar: axa2mpt from

At Th= 2iscg the a

WLl a zZczia: tak=
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be mcnitored by an authorized biologis: or tempo;a;i;y
fenced before the onse: of ground dilstursing actlvitlies.
Fencing shall so construcced as to prevent passage of

desert tortoises. The auchorized biclogist(s) shall

monitor installation cf the desert tortoise-proof fence.

After fence installation and removal of any desert
tortoises from within the exclosure, an authorized
bioclogist would not be reguired on-site.

j 4 Yearly, beginning January 1, 1996 the FCR and authorized\Qg

/.

{
i

The following terms and conditions arekestablished to implement

biclogist(s) shall prepare a report as described in

Appendix A.> The report shall make recommendations for

U e

modifying the terms and conditicns to enhance desert

tortoise protection or to make the terms and condigions
more workable for Caltrans. (The report shall provide an
estimate of the actnal a~reage disturbad by the addition of

turn pockets,. acceleration/decelerations lanes, and

catchment and stilling basins. Copies of the report shall

.y N\,
NN

be forwarded to the Ventura and Carlsbad field officgs, and

~the appropriate CDFG office.

reasonable and prudent measure 2:

k.

The area of disturbance shall be confined to the smallest

practical area, considering topography, placement of

facilities, location of burrows, public health and safety,

and other limiting factors. Work area boundaries shall be
delimited with flagging or other marking to minimize

surface disturbance associated with wvehicle straying.
Special habitat features, such as burrows, identified by
the qualified biologist, shall be avoiced tc the extent
possible. To the extent possible, previcusly disturbed

areas within the project site shall be utilized for

the

storags of eguipment, location of office trailers, and

parking of vehicles. 1If Caltrans believes it is necessary

to develop storage or parking areas outside of disturbed

areas, the appropriate Service £ield cifice shall be

contactad to discuss amending this biclocical cpinion. The
authorized biologist(s), ia consulcation with the
Calzrans, shall ensurs compliance witih this measure.
Cons:truction, maintenznce, and repair zciivities greater
than 100 feet from the facility or roadway being maintained
anc ciscturbance of mere than one (1) acra per activicy is
bevencd the scope of this consulcation. IZ Cal:zrans
belisvas it is necessary te exceed th2s2 Limitations, the
appropriate Service £iz21¢ cffice shall £= contacted Lo
ciscuss amending this ziologizal cpinizn.

New conziruction or maz.nzenance acc:isns ot delined in the
Descrizz: T £ this

on cf the Progosed Accion s2:=
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biolocical orinion (for example, maintenance accivities on
the excensive wing-dike systems up-slope from 1-10 and I-40
in excess of the limitations proscribed in term and
condition 1) are beyond the scope of this consultation.

The” following term and condition is established to implement
reasonable and prudent measure 4:

n. All food-relazed trash items shall be placed in a container
which precludes entry by wildlife, such as common ravens
and coyotes. Food-related trash shall be regularly removed
from the construction site and disposed of at an approved
refuse disposal site. Workers shall refrain from
deliberate feeding of wildlife.

Additisnal Térms-and-Conditicns Apnlicable to Tvoe 2 and 3
Maintenance and Repair Actions

The following terms and conditions are established to implement
reasonable and prudent measure 3:

o. The entire project area shall be surveyed for desert
tortoises and their burrows by the authorized biologist (s)
before the start of ground disturbing activities. Such
site-clearance surveys shall follow the Service'’s _
established protocol. All desert tortoises found shall be
removed following the guidelines in Appendix A.

p. Desert tortoises moved from maintenance sites shall be

marked for future identification following methods outlined
in Appendix A.

Additional Term and Condition Apolicable to Tvoe i _aaé 3
Maintenance and Repair Actions

The following term and condition is established to implement
reasonable and prucdent measure 1l:

. ALl grindings and asphaltic-concrete waste shall be stored
within previcusly disturbed areas and a minimum of 150 feet

from anv culvari, wash, or stream crossing.

If Caltrans fails to comply wich any of the resasonazle and
prudent measuraes or terms and conditions of this biclogical
opinion, the FEWA shall suspend funding of Caltrans’ routine

repair ané maintenance activitiss until such time that Caltrans
is in ccomzliance wizh these terms and conditicnh
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Disposition of Dead, Injured, or Sick Desert Tortoises

Upon locating dead, injured, or sick desert tortoises, initial
notification must be made within three working days of the
finding to the Service’s Divisicn cf Law Enforcement in Torrance
at {310) 297-0062. The Service's field offices in Ventura (San
Bernardino County projects) or Carlsbad (Riverside County
projects) should alsoc be nctified ac (805) 644-1766 and (619)
431-9440, respectively. Written nctification to the Service’s
law enforcement office and the appropriate field office must be
made within five calendar days and include the date, time, and
location of the carcass, a photograph, and any other pertinent
information. Care must be taken in handling sick or injured
animals to ensure effective treatment and care, and in handling
dead specimens to preserve bioclogical material in the best
possible state.  The FHWA or Caltrans shall endeavor tn nlace the
remains of intact desert tortoises with educational or research
institutions holding the appropriate State and Federal permits
per their instructions. If such institutions are not available
or the shell has been damaged, the information noted above shall
be obtained and the carcass left in place. The FHWA or Caltrans -
should consider marking the carcass in a manner that would not be
toxic to other wildlife to ensure that it would not be re-
recorded in the future.

Arrangements regarding proper disposition of potential museum
specimens shall be made with the institution by the FHWA or
Caltrans through a biologist before implementation of the action.
Injured animals should be transpeorted to a qualified
veterinarian. Should any treated desert tortoises survive, the
Service should be contacted regarding the final disposition of
the animals.

Conservation Recommendations

In furtherance of the purposes of the Endangered Species Act
(sections 2(c) and 7(a) (1)) that mandate Federal agencies to
ucilize their autherities to implament programs £or the
conservation of listed species, we recommencd che fclliowing
actions:

lirans should menizor zhs survivorsnip ¢ Zdesar:
Tiolses that are removes Zrom work arzas. This
informazion would be used to cevelop more successful
tecnniques for moving dessrt cortoises from harm’s way and
Lo moTre accurataly assess take associaz2d with this tvoe of
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Cal: < cocrdinatz wizh Nazionmal Zizlogical Survey
(N2S! z=rsonnel CcriucIiing r2323rZnh cn The 2Ifz2ztiveness of
roadside daesert zcricisa farriars.  When feasitle, Caltrans
should consider inc rTCrating rcadside cdassri Torzolse



Peter C. Markle {(1-6-94¢-F-40) 15

arriers when under:taking maintenance aad repair
activities. The Service can provide contacts with the NB3S
for this research, if necessary.

3. We recommend that Caltrans compensate, throuch the
acquisition of private lands and their subsequent transfexr
to the California Department of Fish and Game, for desert
tortoise habitat destroved over the course of the propcosed
action. Such acquisitions have the poteantial to improve
the overall management of the species as desert tortoise
habitat is brought into public ownership. Acquired lands
also are eligible for inclusion in habitat enhancement and
management plans which could further improve their wildlife
values. Through implementation of this recommendation the
proposed action would result in ‘some beneficial effects to
this species;y -

The Service requests notification of the implementation of any

conservation recommendations so we can be kept informed of

actions that either minimize or avoid adverse effects, or that
benefit listed species or their habitats.

Conclusion

This concludes formal consultation on FHWA’s and Caltrans’
proposal for routine maintenance activities in Riverside and San
Bernardino counties, California. Reinitiation of formal
consultation is required if: 1) the amount or extent of _
incidental take is reached; 2) new information revezals effects of
the agency action that may adversely affect listed species or
critical habitat in a manner or to an extent not considered in
this biological opinion; 3) the agency action is subsequently
modified in '‘a manner that causes an effect to a lis'ed species or
critical habitat that was not considersd in this biological
_opinion; or 4) a new species is listed or critical habitat
designated that may be affected by this action (50 CEFR 402.16).
Any questions or commeqts should be directed to Kirk Waln of the
Service’'s Ventura Fisld OFfice a: {803) 644-1745

- - - - T2 .



REFERENCES

Burge, B.L. 1978. Phvsical characteristics and patterns of
utilization of cover sites by Gopherus agassizii in southern
Nevada. Proc. 1978 Symp., The Desert Tortolse Council. pp.
80-111. :

Burge, B.L., and W.G. Bradley. 1976. Population density,
structure and feeding habits of the desert tortoise,
Gopherus agassizii, in a low desert study area in southern
Nevada. Proc. 1976 Symp., The Desert Tortoise Council.

po. 31-74.

California Department of Transportation. 1994. Natural
Environment Study and Biological Assessment: Proposed Widening
of Interstate 15 and Reconstruction of the Interstate
15/Interstate 40 Interchange From Lenwood Road to East Main

'~ Street in the City of Barstow, 3an Barnawrdiudo-County,
California. Prepared for Caltrans District 8, Nevada
Department of Transportaticn, and the Federal Highway
Administration. S54pp. plus appendices.

Hovik, D.C., and D.B. Hardenbrook. 1989. Summer and fall
activity and movements of desert tortoises in Pahrump
Valley, Nevada. Abstract of paper presented at Fourteenth
Annual Meeting and Symposium of the Desert Tortoise Council.

Luckenbach, R.A. 1982. Ecology and management of the desert
tortoise (Gopherus agassizii) in Califormia. In: R.B. Bury
(ed.). North American Tortoises: Conservation and Ecology.
UG.S. Fish and Wildlife Service, Wildlife Resezrch Report
12, Washington, D.C.

Schambgrger, M. and F.B. Turner. 1986. The apoplication of
habitat modeling to the desert tortoise (Gopierus agassizii).
Eesrpetologica 42(1):134-138,

Turner, R.M. 1982. Mohave desertscrub. In: D.Z. Brown (ed),
Blgtlc ;ommunlties of the American Southwes: - United States
and Ma2xico. Deserc Plancts 4(1-4):157-186.

Turner, R.M. and D.E. Brown. Scnoran desertscrud. In: D.E.

Brown (ed.) Elotic communities of the American Southwest -
Unitsd sStaztes and Mexicso. Desert Plants £11-13:181-222.

U.S. Fish and Wilcdlife Service. 1994. Deser: Toricise (Mojave
popu-at_on) Recovery pian. U. S. Fish and WilZlife Service,
Port.zng, COragon. 73 pr. plus appendices.

Weinsteln, M., K.H. Berry, =ni 7.3, Turner. 1337 An analys:is
o:1h§:;:a: ra2latlonships cI the desert Ccristisa in

zlifzrnia A repor: zc Scuthern Caliifcrniz ZZison Company.



United States Department of the Interior
FISH AND WILDLIFE SERVICE

Ecological Services
Ventura Field Office
2493 Portola Road, Suite B
Ventura, California 93003

August 1, 1995

Steven Hansen

Chief, Environmental Technical Studies
California Department of Transportation
District 8, P.O. Box 231 A

San Bemardiae, Califoruiz $2402

Subject: Passing Lane Proposals for Three Locations on State Route 395 Between Postmile
5.6 and 30.5, San Bernardino County, California

‘Dear Mr. Hansen:

This letter is in response to your correspondence, dated July 19, 1995, and received by us on July
24, 1995. The California Department of Transportation (Caltrans) requests an amendment to the
biological opimion issued to the Federal Highway Administration for its program of routine
highway maintenance (1-8-94-F~40) to allow for construction of passing lanes. The Fish and
Wildlife Service (Service) finds that such actions are covered under the routine highway
maintenance biological opinion and that an amendment is unnecessary.

The source of confusion in this case stems from the wording in term and condition 1 on page 12 of
the routine highway maintenance biological opinion that states “New construction or maintenance
activities outside of Caltrans' ROW ... are beyond the scope of this consultation.” The Service
concedes that this sentence is not entirely clear taken in context with the remainder of the
biological opinion that involves primarily maintenance actions. Our intent in term and condition |
was to indicate that new construction or maintenance activities beyond those jdentified in the
project description were not covered under the biological opinion. Construction of passing lanes
was specifically discussed in the Description of the Proposed Action portion of the biological
opinion and was not intended to be excluded by term and condition 1.

We apologize for any confusion engendered by our choice of words in the routine highway
maintenance biological opinion.
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In the future, plez}se interpret term and condition | as we have indicated in the previous paragraph.
Should any questions arise, please contact Kirk Waln of my staff at (805) 644-1766.

Sincerely,

) D . da

Diane K. Noda
Field Supervisor



